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Constitutional Law Hypothetical #3

General Montes is the dictator of the Republic of Sulaco, a country with longstanding hostile relations with the United States.  U.S. President Bigtalk posts on social media that Montes is “a WEASEL and a THIEF who is stealing from his own people and ought to be Overthrown and Shot.”  However, General Montes remains in power and Bigtalk leaves office when his term expires.  After Bigtalk leaves office, Montes brings a civil claim against Bigtalk in federal court in New York based on state tort law for defamation and intentional infliction of emotional distress.  If Bigtalk claims executive immunity in response to this suit, the court will most likely reject immunity because:
(A) Bigtalk is no longer a government official.
(B) The claim is a civil claim for damages rather than a criminal prosecution.
(C) The alleged harm to Montes likely outweighs any interference the suit would pose for executive actions.
(D) The claim is brought under state law rather than federal law and immunity is a rule of federal law.
(E) None of the above is a likely result: Bigtalk probably does have immunity from Montes’ suit.
