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Review Hypothetical

Talisman Energy, Inc., is a Canadian oil exploration company based in Calgary, Canada, with operations in the Republic of Sudan.  Sudan has experienced a decades-long civil war between government forces located in the north of the country and rebels in the south.  During the course of the war, Sudanese government planes used an airstrip constructed by Talisman to launch bombing raids against rebel positions.  Talisman built the airstrip to facilitate development of its oil project, but allowed (and arguably encouraged) the government to use it as well.  Bombing raids launched from the Talisman airstrip targeted civilian populations in the south, in violation of the international laws of war.

A U.S. federal statute allows suit “by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”  [Note: the “law of nations” is an older term for international law].  Plaintiffs, a group of Sudanese citizens injured in the bombing attacks, filed suit in U.S. district court in New York, under this so-called “Alien Tort Statute” (or “ATS”) against the government of Sudan and against Talisman.  Talisman does not have any oil exploration activities in the United States, but it has a “financing office” in New York, operated through a subsidiary, that it uses to arrange loans and other investments to support its overseas operations.  Plaintiffs’ allegation against Talisman is that Talisman itself violated international law because it knew of Sudan’s violations of the laws of war and yet did not prevent the use of its airstrip, and thus “aided and abetted” the government’s violations.  (It is not clear whether this claim can be proved factually on the merits or whether such a claim – even if proven – would establish a “violation of the law of nations” cognizable under the ATS, but assume for present purposes that plaintiffs could prevail on these points if they can avoid other potential roadblocks).
Consider the various obstacles to plaintiffs’ suit against Talisman arising from the materials we have studied in this course.  With respect to each topic, rate it, for plaintiffs, as (a) a potentially serious problem; (b) a possible problem; or (c) not a problem.  Consider what additional facts would be especially helpful or harmful.
[For purposes of this hypothetical, assume that Canadian law is in relevant respects similar to U.S. law, except that Canada has no comparable statute to the ATS.  Assume that little is known at this point about Sudanese law.]

[Note: this hypothetical may appear to involve some issues of international law that we have not studied in this course.  For purposes of thinking about the hypothetical, you should disregard such concerns (although we may mention some of them in class).]

