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Constitutional Law Hypothetical #6 (First Amendment):


Janice Westmark is a student at the University of California at Santo Tomas, part of the California state university system.  Several members of her immediate family were killed in the 9/11 terrorist attacks, perpetrated by Islamic extremists.  After the attacks, Janice hung a large banner in her third-story dormitory window that said “NUKE THE ARABS”.  The banner was clearly visible from surrounding parts of the campus, including a road through the campus open to the public.  A number of students protested the banner and threatened Janice physically, and during the night someone threw rocks at Janice’s window, breaking the glass.  The Islamic Students’ Association, a campus group that has a number of Arab and Arab-American members, has demanded that the University take action against Janice.  The University asked Janice to remove the banner, but Janice refused and threatened a lawsuit if the University took any disciplinary action against her.


As counsel to the University, this problem is brought to you.  The University’s President proposes two possible new regulations to address the situation.  The first would prohibit the display on campus of any sign “that incites or invites violence or which, in the view of a reasonable person, is substantially likely to cause serious offense to members of the University community.”  The second would direct that “no person may post any sign in any University dormitory window.”


Do you advise the University to adopt either (or both) of these regulations to deal with Janice’s banner?  Anticipate Janice’s principal claims that the regulations would be unconstitutional if adopted and applied to her, and the responses the University might have.  What facts would be particularly helpful or harmful to the University’s argument?  What is your assessment of the University’s likelihood of success?


[Note: assume the University is governed by the First Amendment principles discussed in class and in the assigned reading.]

