Constitutional Law II

Fall 2011

Professor Mike Ramsey

Writing Assignment 3 (Equal Protection)

Instructions: Answer the question below in a clear, well-organized essay of 1500 words or less.  No research outside of the course materials is expected or permitted (although you may use associated commercial study aids if you wish).  You may take as much time as you like, but under exam conditions a question of this nature would likely be accorded about one hour to complete.  There is no ultimate “right” answer; the question has been deliberately written so that arguments are available on both sides, and your goal should be to identify and explain the best contending arguments.  (However, there are right and wrong ways to approach the analysis.)  If you think additional facts are necessary or helpful to answer the question, you may include them in the discussion (but do not consider unlikely scenarios, scenarios which substantially alter or undermine the premise of the question, or facts contrary to those given).   Be sure to consider fully both sides of the debate.

Your essay must be submitted to me, via email or by placing it in my faculty box, prior to noon on Tuesday, October 25, 2011.

This is a non-graded, credit/no credit assignment.  I expect everyone to complete it, and I reserve the right to impose substantial penalties, including ultimately a failing grade in the course, for failure to complete it.

__________________________________


It is Summer 2015, the seventh year of the Obama presidency.  In the last three years a resurgent al-Qaeda has staged a series of devastating terrorist attacks on U.S. targets, especially on civil aviation.  In eight separate attacks over 2500 people have been killed.  Air travel has fallen drastically, with corresponding negative effects on the U.S. economy.  Most of the perpetrators of these attacks have been U.S. citizens (or resident aliens) of Middle Eastern or southwest-Asian ethnic background, and in many cases they had received training in one of al-Qaeda’s bases in the Middle East or Southwest Asia, especially in Yemen, Saudi Arabia or Pakistan.  Naturally, the U.S. government is under intense pressure to find a solution, but despite enormous efforts it does not seem to be making any progress on reducing the attacks.


In February 2015, prior to the most recent attack, the executive branch, acting through the Transportation Security Administration (TSA), implemented a policy requiring all persons of Middle Eastern or Southwest Asian descent to undergo rigorous security screening before boarding any aircraft in the United States.  This policy was invalidated by a federal district judge, who found as a matter of administrative law that the policy exceeded TSA’s statutory authorization.  The judge also heavily implied (in dicta) that he thought the policy violated the equal protection clause.


Rather than appeal the decision, the Obama administration asked Congress to pass a new law broadening TSA’s statutory authority.  Congress quickly complied.  Acting under the new law, TSA then adopted a new policy requiring rigorous pre-flight security screening of any person who had traveled to the Middle East or Southwest Asia within the past 5 years.  The new requirement has extensive exceptions, including for travel on a tour or other package vacation and for most business or governmental purposes.  However, it does not except travel for family reasons, education, religious or charitable purposes.  It also excludes travel to Israel and Turkey.  A TSA study indicates that most of the perpetrators of the recent terrorist attacks would have been identified had this policy been in place.


Bart Abdullah, a U.S. citizen of Middle Eastern descent, has traveled to Jordan (one of the covered countries) on several occasions during the relevant time period to visit his brother, who lives there.  Abdullah is a sales representative for a U.S. medical supply company who flies frequently within the U.S. for business.  The new screening policy is especially burdensome on him, as it requires him to spend several extra hours at the airport before each flight, and his job requires him to fly at least once a week.  He wants to challenge the law on equal protection grounds.  Advise him as to what arguments he should make, and what defenses the government might offer in response.  How strong a case do you think he has?
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