Constitutional Law II

Fall 2011

Professor Mike Ramsey

Writing Assignment 2 (Takings)

Instructions: Answer the question below in a clear, well-organized essay of 1500 words or less.  No research outside of the course materials is expected or permitted (although you may use associated commercial study aids if you wish).  You may take as much time as you like, but under exam conditions a question of this nature would likely be accorded about 45 minutes to complete.  There is no ultimate “right” answer; the question has been deliberately written so that arguments are available on both sides, and your goal should be to identify and explain the best contending arguments.  (However, there are right and wrong ways to approach the analysis.)  If you think additional facts are necessary or helpful to answer the question, you may include them in the discussion (but do not consider unlikely scenarios, scenarios which substantially alter or undermine the premise of the question, or facts contrary to those given).   Be sure to consider fully both sides of the debate.

Your essay must be submitted to me, via email or by placing it in my faculty box, prior to noon on Tuesday, September 20, 2011.

This is a non-graded, credit/no credit assignment.  I expect everyone to complete it, and I reserve the right to impose substantial penalties, including ultimately a failing grade in the course, for failure to complete it.

__________________________________


Mr. Palazzolo owns land on the outskirts of the town of Westerly, a beach resort in Rhode Island.  Atlantic Avenue, the road leading into town, crosses Mr. Palazzolo’s land.  On the north side of the road (the “upland” parcel) his land slopes up a small hill; on the south side of the road (the “wetlands” parcel), his land is low-lying, marshy and periodically covered by water when the tide is very high.  Mr. Palazzolo wants to build a marina and boat launching facility on his land, which would entail dredging and filling the wetlands parcel.  Initially he filed a request for a permit for this development operation with the Rhode Island Division of Rivers and Harbors, as was then required by law.  The Division raised various technical objections to his plan, which he attempted to redress in a revised plan.  Palazzolo hired and architect and an engineer to assist in revising his plan, which resulted in considerable expense.

After several years of back-and-forth between Palazzolo and the Division, a new state law went into effect creating the State Coastal Resources Management Council, which took over relevant regulatory responsibilities from the Division.  The Council’s regulations barred all coastal development of wetlands absent special authorization, which could only be granted upon the showing of a “compelling public purpose.”  Applying the new regulations, the Council rejected Palazzolo’s revised application, and commented that it did not see any way Palazzolo could reformulate his plan to meet the regulatory standard, since there was no public need for the marina or any other development on Palazzolo’s land.  The Council pointed out, however, that the “compelling public purpose” standard did not apply to development that did not entail materially altering the natural state of the wetlands, and it speculated that there might be some use Palazzolo could make of the wetlands portion of the land without altering its natural state.  The Council further observed that its objections affected only the “wetlands” parcel and did not prevent development on the “upland” parcel (indeed, the Council’s jurisdiction did not even encompass the upland parcel).  Mr. Palazzolo, however, for practical reasons obviously cannot build a marina on the upland parcel.
Palazzolo hires you as his attorney to pursue a “takings” claim against the Council.  What arguments will you make, and what responses do you expect from the Council?  What facts would you seek to develop in support, and what facts, if true, might be particularly problematic?  Would you be willing to represent Palazzolo under an agreement that you would get paid only if you win?
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