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ALITO, J., announced the judgment of the Court and delivered the opinion of the Court with respect to Parts I, II-A, II-B, II-D, III-A, and III-B, in which ROBERTS, C. J., and SCALIA, KENNEDY, and THOMAS, JJ., joined, and an opinion with respect to Parts II-C, IV, and V, in which ROBERTS, C. J., and SCALIA and KENNEDY, JJ., join.  SCALIA, J., filed a concurring opinion. THOMAS, J., filed an opinion concurring in part and concurring in the judgment. STEVENS, J., filed a dissenting opinion. BREYER, J., filed a dissenting opinion, in which GINSBURG and SOTOMAYOR, JJ., joined.

_______________________
[Justice ALITO, joined in full by ROBERTS, C. J., and SCALIA and KENNEDY, JJ., and in part by THOMAS, J.:]


Two years ago, in District of Columbia v. Heller, we held that the Second Amendment protects the right to keep and bear arms for the purpose of self-defense, and we struck down a District of Columbia law that banned the possession of handguns in the home. The city of Chicago (City) and the village of Oak Park, a Chicago suburb, have laws that are similar to the District of Columbia's, but Chicago and Oak Park argue that their laws are constitutional because the Second Amendment has no application to the States. We have previously held that most of the provisions of the Bill of Rights apply with full force to both the Federal Government and the States. Applying the standard that is well established in our case law, we hold that the Second Amendment right is fully applicable to the States.



I.
 SEQ CHAPTER \h \r 1Otis McDonald, Adam Orlov, Colleen Lawson, and David Lawson (Chicago petitioners) are Chicago residents who would like to keep handguns in their homes for self-defense but are prohibited from doing so by Chicago's firearms laws.   . . . . SEQ CHAPTER \h \r 1  Otis McDonald, who is in his late seventies, lives in a high-crime neighborhood. He is a community activist involved with alternative policing strategies, and his efforts to improve his neighborhood have subjected him to violent threats from drug dealers.  Colleen Lawson is a Chicago resident whose home has been targeted by burglars.  In Mrs. Lawson's judgment, possessing a handgun in Chicago would decrease her chances of suffering serious injury or death should she ever be threatened again in her home. . . . .
II.

A.

Petitioners argue that the Chicago and Oak Park laws violate the right to keep and bear arms for two reasons. Petitioners' primary submission is that this right is among the “privileges or immunities of citizens of the United States” and that the narrow interpretation of the Privileges or Immunities Clause adopted in the Slaughter-House Cases, [16 Wall. 36, 21 L.Ed. 394 (1873),] should now be rejected. As a secondary argument, petitioners contend that the Fourteenth Amendment's Due Process Clause “incorporates” the Second Amendment right. 

. . . .  [W]e begin by recounting this Court's analysis over the years of the relationship between the provisions of the Bill of Rights and the States.

B.

The Bill of Rights, including the Second Amendment, originally applied only to the Federal Government. In Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243, 8 L.Ed. 672 (1833), the Court, in an opinion by Chief Justice Marshall, explained that this question was “of great importance” but “not of much difficulty.” Id., at 247. In less than four pages, the Court firmly rejected the proposition that the first eight Amendments operate as limitations on the States, holding that they apply only to the Federal Government. . . . .


The constitutional Amendments adopted in the aftermath of the Civil War fundamentally altered our country's federal system. The provision at issue in this case, § 1 of the Fourteenth Amendment, provides, among other things, that a State may not abridge “the privileges or immunities of citizens of the United States” or deprive “any person of life, liberty, or property, without due process of law.”



Four years after the adoption of the Fourteenth Amendment, this Court was asked to interpret the Amendment's reference to “the privileges or immunities of citizens of the United States.” The Slaughter-House Cases, supra, involved challenges to a Louisiana law permitting the creation of a state-sanctioned monopoly on the butchering of animals within the city of New Orleans. Justice Samuel Miller's opinion for the Court concluded that the Privileges or Immunities Clause protects only those rights “which owe their existence to the Federal government, its National character, its Constitution, or its laws.”  The Court held that other fundamental rights-rights that predated the creation of the Federal Government and that “the State governments were created to establish and secure”-were not protected by the Clause. 

. . . .

 SEQ CHAPTER \h \r 1Finding no constitutional protection against state intrusion of the kind envisioned by the Louisiana statute, the Court upheld the statute. Four Justices dissented. . . . .

Today, many legal scholars dispute the correctness of the narrow Slaughter-House interpretation . . . .

 SEQ CHAPTER \h \r 1Petitioners argue, however, that we should overrule those decisions and hold that the right to keep and bear arms is one of the “privileges or immunities of citizens of the United States.”  . . . .  We see no need to reconsider that interpretation here. For many decades, the question of the rights protected by the Fourteenth Amendment against state infringement has been analyzed under the Due Process Clause of that Amendment and not under the Privileges or Immunities Clause. We therefore decline to disturb the Slaughter-House holding.

 SEQ CHAPTER \h \r 1D.
In the late 19th century, the Court began to consider whether the Due Process Clause prohibits the States from infringing rights set out in the Bill of Rights. . . .  [Initially,]  SEQ CHAPTER \h \r 1the Court . . . was not hesitant to hold that a right set out in the Bill of Rights failed to meet the test for inclusion within the protection of the Due Process Clause. The Court found that some such rights qualified.  . . . .   SEQ CHAPTER \h \r 1An alternative theory regarding the relationship between the Bill of Rights and § 1 of the Fourteenth Amendment was championed by Justice [Hugo] Black. This theory held that § 1 of the Fourteenth Amendment totally incorporated all of the provisions of the Bill of Rights. See, e.g., Adamson, at 71-72, 67 S.Ct. 1672 (Black, J., dissenting); Duncan, at 166, 88 S.Ct. 1444 (Black, J., concurring). As Justice Black noted, the chief congressional proponents of the Fourteenth Amendment espoused the view that the Amendment made the Bill of Rights applicable to the States and, in so doing, overruled this Court's decision in Barron. . . .    SEQ CHAPTER \h \r 1While Justice Black's theory was never adopted, the Court eventually moved in that direction by initiating what has been called a process of “selective incorporation,” i.e., the Court began to hold that the Due Process Clause fully incorporates particular rights contained in the first eight Amendments.

 . . . .   SEQ CHAPTER \h \r 1The Court made it clear that the governing standard is not whether any “civilized system [can] be imagined that would not accord the particular protection.” Duncan, 391 U.S., at 149, n. 14, 88 S.Ct. 1444. Instead, the Court inquired whether a particular Bill of Rights guarantee is fundamental to our scheme of ordered liberty and system of justice. Id., at 149, and n. 14, 88 S.Ct. 1444; see also id., at 148, 88 S.Ct. 1444 (referring to those “fundamental principles of liberty and justice which lie at the base of all our civil and political institutions” (emphasis added; internal quotation marks omitted)).   SEQ CHAPTER \h \r 1The Court also shed any reluctance to hold that rights guaranteed by the Bill of Rights met the requirements for protection under the Due Process Clause. The Court eventually incorporated almost all of the provisions of the Bill of Rights.  SEQ CHAPTER \h \r 1Only a handful of the Bill of Rights protections remain unincorporated. . . . .

III.
 SEQ CHAPTER \h \r 1With this framework in mind, we now turn directly to the question whether the Second Amendment right to keep and bear arms is incorporated in the concept of due process. In answering that question, as just explained, we must decide whether the right to keep and bear arms is fundamental to our scheme of ordered liberty, Duncan, 391 U.S., at 149, 88 S.Ct. 1444, or as we have said in a related context, whether this right is “deeply rooted in this Nation's history and tradition,” Washington v. Glucksberg, 521 U.S. 702, 721, 117 S.Ct. 2302, 138 L.Ed.2d 772 (1997) (internal quotation marks omitted).
A.
 SEQ CHAPTER \h \r 1Our decision in Heller points unmistakably to the answer. Self-defense is a basic right, recognized by many legal systems from ancient times to the present day, and in Heller, we held that individual self-defense is “the central component ” of the Second Amendment right. . . .  Explaining that “the need for defense of self, family, and property is most acute” in the home,  we found that this right applies to handguns because they are “the most preferred firearm in the nation to ‘keep’ and use for protection of one's home and family,” . . . Thus, we concluded, citizens must be permitted “to use [handguns] for the core lawful purpose of self-defense.” 
Heller  SEQ CHAPTER \h \r 1makes it clear that this right is “deeply rooted in this Nation's history and tradition.”  Heller explored the right's origins, noting that the 1689 English Bill of Rights explicitly protected a right to keep arms for self-defense, and that by 1765, Blackstone was able to assert that the right to keep and bear arms was “one of the fundamental rights of Englishmen” . . . .
[some historical discussion omitted]
B.

1.

 SEQ CHAPTER \h \r 1By the 1850's, the perceived threat that had prompted the inclusion of the Second Amendment in the Bill of Rights-the fear that the National Government would disarm the universal militia-had largely faded as a popular concern, but the right to keep and bear arms was highly valued for purposes of self-defense.  Abolitionist authors wrote in support of the right. . . . Indeed, the 1856 Republican Party Platform protested that in Kansas the constitutional rights of [anti-slavery forces] had been “fraudulently and violently taken from them” and the “right of the people to keep and bear arms” had been “infringed.”
 SEQ CHAPTER \h \r 1After the Civil War, many of the over 180,000 African Americans who served in the Union Army returned to the States of the old Confederacy, where systematic efforts were made to disarm them and other blacks.  The laws of some States formally prohibited African Americans from possessing firearms. For example, a Mississippi law provided that “no freedman, free negro or mulatto, not in the military service of the United States government, and not licensed so to do by the board of police of his or her county, shall keep or carry fire-arms of any kind, or any ammunition, dirk or bowie knife.” . . . 
 SEQ CHAPTER \h \r 1Throughout the South, armed parties, often consisting of ex-Confederate soldiers serving in the state militias, forcibly took firearms from newly freed slaves. In the first session of the 39th Congress, Senator Wilson told his colleagues: “In Mississippi rebel State forces, men who were in the rebel armies, are traversing the State, visiting the freedmen, disarming them, perpetrating murders and outrages upon them; and the same things are done in other sections of the country.” . . . . [T] SEQ CHAPTER \h \r 1he 39th Congress concluded that legislative action was necessary. Its efforts to safeguard the right to keep and bear arms demonstrate that the right was still recognized to be fundamental.

 SEQ CHAPTER \h \r 1The most explicit evidence of Congress' aim appears in § 14 of the Freedmen's Bureau Act of 1866, which provided that “the right ... to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal, including the constitutional right to bear arms, shall be secured to and enjoyed by all the citizens ... without respect to race or color, or previous condition of slavery.” 14 Stat. 176-177 (emphasis added).  . . .   SEQ CHAPTER \h \r 1Congress, however, ultimately deemed these legislative remedies insufficient. Southern resistance, Presidential vetoes, and this Court's pre-Civil-War precedent persuaded Congress that a constitutional amendment was necessary to provide full protection for the rights of blacks.

 SEQ CHAPTER \h \r 1In debating the Fourteenth Amendment, the 39th Congress referred to the right to keep and bear arms as a fundamental right deserving of protection. Senator Samuel Pomeroy described three “indispensable” “safeguards of liberty under our form of Government.” 39th Cong. Globe 1182. One of these, he said, was the right to keep and bear arms:

“Every man ... should have the right to bear arms for the defense of himself and family and his homestead. And if the cabin door of the freedman is broken open and the intruder enters for purposes as vile as were known to slavery, then should a well-loaded musket be in the hand of the occupant to send the polluted wretch to another world, where his wretchedness will forever remain complete.” Ibid.
 SEQ CHAPTER \h \r 1Evidence from the period immediately following the ratification of the Fourteenth Amendment only confirms that the right to keep and bear arms was considered fundamental. In an 1868 speech addressing the disarmament of freedmen, Representative Stevens emphasized the necessity of the right: “Disarm a community and you rob them of the means of defending life. Take away their weapons of defense and you take away the inalienable right of defending liberty.” “The fourteenth amendment, now so happily adopted, settles the whole question.” Cong. Globe, 40th Cong., 2d Sess., 1967. And in debating the Civil Rights Act of 1871, Congress routinely referred to the right to keep and bear arms and decried the continued disarmament of blacks in the South.  . . . .

 SEQ CHAPTER \h \r 1The right to keep and bear arms was also widely protected by state constitutions at the time when the Fourteenth Amendment was ratified. In 1868, 22 of the 37 States in the Union had state constitutional provisions explicitly protecting the right to keep and bear arms. . . . 

 SEQ CHAPTER \h \r 1In sum, it is clear that the Framers and ratifiers of the Fourteenth Amendment counted the right to keep and bear arms among those fundamental rights necessary to our system of ordered liberty . . . 

[substantial additional discussion rejecting various arguments by the respondents is omitted]

 SEQ CHAPTER \h \r 1Justice SCALIA, concurring.

I join the Court's opinion. . . .   SEQ CHAPTER \h \r 1I write separately only to respond to some aspects of Justice STEVENS' dissent. …. [M]uch of what Justice STEVENS writes is a broad condemnation of the theory of interpretation which underlies the Court's opinion, a theory that makes the traditions of our people paramount. He proposes a different theory, which he claims is more “cautiou[s]” and respectful of proper limits on the judicial role.   . . . .

 SEQ CHAPTER \h \r 1The subjective nature of Justice STEVENS' standard is . . . apparent from his claim that it is the courts' prerogative-indeed their duty-to update the Due Process Clause so that it encompasses new freedoms the Framers were too narrow-minded to imagine. Courts, he proclaims, must “do justice to [the Clause's] urgent call and its open texture” by exercising the “interpretive discretion the latter embodies.” (Why the people are not up to the task of deciding what new rights to protect, even though it is they who are authorized to make changes, see U.S. Const., Art. V, is never explained.)   SEQ CHAPTER \h \r 1And it would be “judicial abdication” for a judge to “tur[n] his back” on his task of determining what the Fourteenth Amendment covers by “outsourc[ing]” the job to “historical sentiment,” – that is, by being guided by what the American people throughout our history have thought. It is only we judges, exercising our “own reasoned judgment,” who can be entrusted with deciding the Due Process Clause's scope – which rights serve the Amendment's “central values,” – which basically means picking the rights we want to protect and discarding those we do not.    . . . .

 SEQ CHAPTER \h \r 1Justice STEVENS . . . suggests that the Second Amendment right is not fundamental because it is “different in kind” from other rights we have recognized.  . . .  Even though he does “not doubt for a moment that many Americans ... see [firearms] as critical to their way of life as well as to their security,” he pronounces that owning a handgun is not “critical to leading a life of autonomy, dignity, or political equality.”   SEQ CHAPTER \h \r 1Who says? Deciding what is essential to an enlightened, liberty-filled life is an inherently political, moral judgment-the antithesis of an objective approach that reaches conclusions by applying neutral rules to verifiable evidence.
[substantial discussion of Justice Stevens’ specific arguments is omitted]

Justice STEVENS' response to this concurrence makes the usual rejoinder of “living Constitution” advocates to the criticism that it empowers judges to eliminate or expand what the people have prescribed: The traditional, historically focused method, he says, reposes discretion in judges as well.   SEQ CHAPTER \h \r 1Historical analysis can be difficult; it sometimes requires resolving threshold questions, and making nuanced judgments about which evidence to consult and how to interpret it.

 SEQ CHAPTER \h \r 1I will stipulate to that.   SEQ CHAPTER \h \r 1But the question to be decided is not whether the historically focused method is a perfect means of restraining aristocratic judicial Constitution-writing; but whether it is the best means available in an imperfect world. Or indeed, even more narrowly than that: whether it is demonstrably much better than what Justice STEVENS proposes. I think it beyond all serious dispute that it is much less subjective, and intrudes much less upon the democratic process. It is less subjective because it depends upon a body of evidence susceptible of reasoned analysis rather than a variety of vague ethico-political First Principles whose combined conclusion can be found to point in any direction the judges favor. . . .   SEQ CHAPTER \h \r 1Moreover, the methodological differences that divide historians, and the varying interpretive assumptions they bring to their work, are nothing compared to the differences among the American people (though perhaps not among graduates of prestigious law schools) with regard to the moral judgments Justice STEVENS would have courts pronounce. And whether or not special expertise is needed to answer historical questions, judges most certainly have no “comparative ... advantage,” in resolving moral disputes. What is more, his approach would not eliminate, but multiply, the hard questions courts must confront, since he would not replace history with moral philosophy, but would have courts consider both.
. . .    SEQ CHAPTER \h \r 1[T]he Court's approach intrudes less upon the democratic process because the rights it acknowledges are those established by a constitutional history formed by democratic decisions; and the rights it fails to acknowledge are left to be democratically adopted or rejected by the people, with the assurance that their decision is not subject to judicial revision. Justice STEVENS' approach, on the other hand, deprives the people of that power, since whatever the Constitution and laws may say, the list of protected rights will be whatever courts wish it to be. . . .   Justice STEVENS abhors a system in which “majorities or powerful interest groups always get their way,” but replaces it with a system in which unelected and life-tenured judges always get their way. . . . It is Justice STEVENS' approach, not the Court's, that puts democracy in peril.
 SEQ CHAPTER \h \r 1Justice THOMAS, concurring in part and concurring in the judgment.

I agree with the Court that the Fourteenth Amendment makes the right to keep and bear arms set forth in the Second Amendment “fully applicable to the States.” I write separately because I believe there is a more straightforward path to this conclusion, one that is more faithful to the Fourteenth Amendment's text and history.

[In a lengthy opinion, Justice Thomas argues that the Slaughter-House Cases should be overruled and that the incorporation of the Second Amendment against the states should be accomplished through the Privileges or Immunities Clause]
Justice STEVENS, dissenting.

. . . .   SEQ CHAPTER \h \r 1The Court hinges its entire decision on one mode of intellectual history, culling selected pronouncements and enactments from the 18th and 19th centuries to ascertain what Americans thought about firearms.  . . .  [T]he plurality suggests that only interests that have proved “fundamental from an American perspective,” or “ ‘deeply rooted in this Nation's history and tradition,’ ” to the Court's satisfaction, may qualify for incorporation into the Fourteenth Amendment. To the extent the Court's opinion could be read to imply that the historical pedigree of a right is the exclusive or dispositive determinant of its status under the Due Process Clause, the opinion is seriously mistaken.
. . . .  SEQ CHAPTER \h \r 1The right to free speech, for instance, has been safeguarded from state infringement not because the States have always honored it, but because it is “essential to free government” and “to the maintenance of democratic institutions”-that is, because the right to free speech is implicit in the concept of ordered liberty. . . . 
 SEQ CHAPTER \h \r 1More fundamentally, a rigid historical methodology is unfaithful to the Constitution's command. For if it were really the case that the Fourteenth Amendment's guarantee of liberty embraces only those rights “so rooted in our history, tradition, and practice as to require special protection,”  then the guarantee would serve little function, save to ratify those rights that state actors have already been according the most extensive protection.  . . .    SEQ CHAPTER \h \r 1That approach is unfaithful to the expansive principle Americans laid down when they ratified the Fourteenth Amendment and to the level of generality they chose when they crafted its language; it promises an objectivity it cannot deliver and masks the value judgments that pervade any analysis of what customs, defined in what manner, are sufficiently “ ‘rooted’ ”; it countenances the most revolting injustices in the name of continuity,  SEQ CHAPTER \h \r 1for we must never forget that not only slavery but also the subjugation of women and other rank forms of discrimination are part of our history; and it effaces this Court's distinctive role in saying what the law is, leaving the development and safekeeping of liberty to majoritarian political processes. It is judicial abdication in the guise of judicial modesty.

 SEQ CHAPTER \h \r 1No, the liberty safeguarded by the Fourteenth Amendment is not merely preservative in nature but rather is a dynamic concept.  Its dynamism provides a central means through which the Framers enabled the Constitution to “endure for ages to come,” McCulloch v. Maryland, 4 Wheat. 316, 415, 4 L.Ed. 579 (1819), a central example of how they wisely spoke in general language and left to succeeding generations the task of applying that language to the unceasingly changing environment in which they would live. The task of giving concrete meaning to the term ‘liberty’ was a part of the work assigned to future generations.  SEQ CHAPTER \h \r 1The judge who would outsource the interpretation of “liberty” to historical sentiment has turned his back on a task the Constitution assigned to him and drained the document of its intended vitality. . . . . 
 SEQ CHAPTER \h \r 1At this point a difficult question arises. In considering such a majestic term as “liberty” and applying it to present circumstances, how are we to do justice to its urgent call and its open texture-and to the grant of interpretive discretion the latter embodies-without injecting excessive subjectivity or unduly restricting the States' broad latitude in experimenting with possible solutions to problems of vital local concern?  One part of the answer, already discussed, is that we must ground the analysis in historical experience and reasoned judgment, and never on merely personal and private notions.  Our precedents place a number of additional constraints on the decisional process. Although guideposts for responsible decisionmaking in this unchartered area are scarce and open-ended, significant guideposts do exist.
 SEQ CHAPTER \h \r 1The most basic is that we have eschewed attempts to provide any all-purpose, top-down, totalizing theory of “liberty.” . . . .   SEQ CHAPTER \h \r 1Rather than seek a categorical understanding of the liberty clause, our precedents have thus elucidated a conceptual core. The clause safeguards, most basically, the ability independently to define one's identity, the individual's right to make certain unusually important decisions that will affect his own, or his family's, destiny, and the right to be respected as a human being. Self-determination, bodily integrity, freedom of conscience, intimate relationships, political equality, dignity and respect-these are the central values we have found implicit in the concept of ordered liberty.

 SEQ CHAPTER \h \r 1Another key constraint on substantive due process analysis is respect for the democratic process. If a particular liberty interest is already being given careful consideration in, and subjected to ongoing calibration by, the States, judicial enforcement may not be appropriate. . . . Courts have a comparative advantage over the elected branches on a limited, but significant, range of legal matters.
 SEQ CHAPTER \h \r 1Recognizing a new liberty right is a momentous step. It takes that right, to a considerable extent, outside the arena of public debate and legislative action.  Sometimes that momentous step must be taken; some fundamental aspects of personhood, dignity, and the like do not vary from State to State, and demand a baseline level of protection. But sensitivity to the interaction between the intrinsic aspects of liberty and the practical realities of contemporary society provides an important tool for guiding judicial discretion.
This sensitivity is an aspect of a deeper principle: the need to approach our work with humility and caution. Because the relevant constitutional language is so spacious, the doctrine of judicial self-restraint requires us to exercise the utmost care whenever we are asked to break new ground in this field.  . . . Historical study may discipline as well as enrich the analysis. But the inescapable reality is that no serious theory of Section 1 of the Fourteenth Amendment yields clear answers in every case, and no formula could serve as a substitute, in this area, for judgment and restraint.
Several rules of the judicial process help enforce such restraint. . . .  [T]he Court has applied both the doctrine of stare decisis-adhering to precedents, respecting reliance interests, prizing stability and order in the law-and the common-law method-taking cases and controversies as they present themselves, proceeding slowly and incrementally, building on what came before. . . .  Relatedly, rather than evaluate liberty claims on an abstract plane, the Court has required in [our] cases a ‘careful description’ of the asserted fundamental liberty interest.  And just as we have required such careful description from the litigants, we have required of ourselves that we focus on the allegations in the complaint to determine how petitioner describes the constitutional right at stake. Stevens, Judicial Restraint, 22 San Diego L. Rev. 437, 446-448 (1985). . . . .

As this discussion reflects, to acknowledge that the task of construing the liberty clause requires judgment is not to say that it is a license for unbridled judicial lawmaking. To the contrary, only an honest reckoning with our discretion allows for honest argumentation and meaningful accountability.

[In a long section omitted here, Justice Stevens applies these principles to the specific rights claimed by the petitioners.  He concludes that while some right to possess guns for self-defense might qualify as “fundamental,” that would not require complete incorporation against the states of the rights recognized in Heller, and in particular the right to possess handguns should not qualify because “ SEQ CHAPTER \h \r 1it is not clear that [handguns] are a superior weapon for lawful self-defense.”]
. . . . 

 SEQ CHAPTER \h \r 1The preceding sections have already addressed many of the points made by Justice SCALIA in his concurrence. But in light of that opinion's fixation on this one, it is appropriate to say a few words about Justice SCALIA's broader claim: that his preferred method . . ., a method “that makes the traditions of our people paramount,” is both more restrained and more facilitative of democracy than the method I have outlined. Colorful as it is, Justice SCALIA's critique does not have nearly as much force as does his rhetoric.

 SEQ CHAPTER \h \r 1Although Justice SCALIA aspires to an “objective,” “neutral” method . . . , his actual method is nothing of the sort. . . .
 SEQ CHAPTER \h \r 1It is hardly a novel insight that history is not an objective science, and that its use can therefore point in any direction the judges favor. . . .  The historian must choose which pieces to credit and which to discount, and then must try to assemble them into a coherent whole. In Heller, Justice SCALIA preferred to rely on sources created much earlier and later in time than the Second Amendment itself; I focused more closely on sources contemporaneous with the Amendment's drafting and ratification.  No mechanical yardstick can measure which of us was correct, either with respect to the materials we chose to privilege or the insights we gleaned from them. . . . .

 SEQ CHAPTER \h \r 1My point is not to criticize judges' use of history in general or to suggest that it always generates indeterminate answers; I have already emphasized that historical study can discipline as well as enrich [our] analysis. My point is simply that Justice SCALIA's defense of his method, which holds out objectivity and restraint as its cardinal-and, it seems, only-virtues, is unsatisfying on its own terms. For a limitless number of subjective judgments may be smuggled into his historical analysis. Worse, they may be buried in the analysis. At least with my approach, the judge's cards are laid on the table for all to see, and to critique. The judge must exercise judgment, to be sure. When answering a constitutional question to which the text provides no clear answer, there is always some amount of discretion; our constitutional system has always depended on judges' filling in the document's vast open spaces. . . .

 SEQ CHAPTER \h \r 1Which leads me to the final set of points I wish to make: Justice SCALIA's method invites not only bad history, but also bad constitutional law. As I have already explained, in evaluating a claimed liberty interest (or any constitutional claim for that matter), it makes perfect sense to give history significant weight: Justice SCALIA's position is closer to my own than he apparently feels comfortable acknowledging. But it makes little sense to give history dispositive weight in every case. And it makes especially little sense to answer questions like whether the right to bear arms is “fundamental” by focusing only on the past, given that both the practical significance and the public understandings of such a right often change as society changes. What if the evidence had shown that, whereas at one time firearm possession contributed substantially to personal liberty and safety, nowadays it contributes nothing, or even tends to undermine them? Would it still have been reasonable to constitutionalize the right?

The concern runs still deeper. Not only can historical views be less than completely clear or informative, but they can also be wrong. Some notions that many Americans deeply believed to be true, at one time, turned out not to be true. Some practices that many Americans believed to be consistent with the Constitution's guarantees of liberty and equality, at one time, turned out to be inconsistent with them. The fact that we have a written Constitution does not consign this Nation to a static legal existence. Although we should always “pa[y] a decent regard to the opinions of former times,” it “is not the glory of the people of America” to have “suffered a blind veneration for antiquity.” The Federalist No. 14, p. 99, 104 (C. Rossiter ed. 1961) (J. Madison). It is not the role of federal judges to be amateur historians. And it is not fidelity to the Constitution to ignore its use of deliberately capacious language, in an effort to transform foundational legal commitments into narrow rules of decision.
 SEQ CHAPTER \h \r 1As for “the democratic process,” a method that looks exclusively to history can easily do more harm than good. Just consider this case. The net result of Justice SCALIA's supposedly objective analysis is to vest federal judges-ultimately a majority of the judges on this Court-with unprecedented lawmaking powers in an area in which they have no special qualifications, and in which the give-and-take of the political process has functioned effectively for decades. Why this “intrudes much less upon the democratic process” than an approach that would defer to the democratic process on the regulation of firearms is, to say the least, not self-evident. I cannot even tell what, under Justice SCALIA's view, constitutes an “intrusion.”


It is worth pondering, furthermore, the vision of democracy that underlies Justice SCALIA's critique. Because very few of us would welcome a system in which majorities or powerful interest groups always get their way. Under our constitutional scheme, I would have thought that a judicial approach to liberty claims such as the one I have outlined-an approach that investigates both the intrinsic nature of the claimed interest and the practical significance of its judicial enforcement, that is transparent in its reasoning and sincere in its effort to incorporate constraints, that is guided by history but not beholden to it, and that is willing to protect some rights even if they have not already received uniform protection from the elected branches-has the capacity to improve, rather than imperil, our democracy. It all depends on judges' exercising careful, reasoned judgment. As it always has, and as it always will. 

. . . .
 SEQ CHAPTER \h \r 1Justice BREYER, with whom Justice GINSBURG and Justice SOTOMAYOR join, dissenting.

. . . .   SEQ CHAPTER \h \r 1I can find nothing in the Second Amendment's text, history, or underlying rationale that could warrant characterizing it as “fundamental” insofar as it seeks to protect the keeping and bearing of arms for private self-defense purposes. Nor can I find any justification for interpreting the Constitution as transferring ultimate regulatory authority over the private uses of firearms from democratically elected legislatures to courts or from the States to the Federal Government. I therefore conclude that the Fourteenth Amendment does not “incorporate” the Second Amendment's right “to keep and bear Arms.” And I consequently dissent.
. . . .
I . . . think it proper, above all where history provides no clear answer, to look to other factors in considering whether a right is sufficiently “fundamental” to remove it from the political process in every State. I would include among those factors the nature of the right; any contemporary disagreement about whether the right is fundamental; the extent to which incorporation will further other, perhaps more basic, constitutional aims; and the extent to which incorporation will advance or hinder the Constitution's structural aims, including its division of powers among different governmental institutions (and the people as well). Is incorporation needed, for example, to further the Constitution's effort to ensure that the government treats each individual with equal respect? Will it help maintain the democratic form of government that the Constitution foresees? In a word, will incorporation prove consistent, or inconsistent, with the Constitution's efforts to create governmental institutions well suited to the carrying out of its constitutional promises?

 SEQ CHAPTER \h \r 1Finally, I would take account of the Framers' basic reason for believing the Court ought to have the power of judicial review. Alexander Hamilton feared granting that power to Congress alone, for he feared that Congress, acting as judges, would not overturn as unconstitutional a popular statute that it had recently enacted, as legislators. The Federalist No. 78, p. 405 (G. Carey & J. McClellan eds. 2001) (A. Hamilton) . . . .  Judges, he thought, may find it easier to resist popular pressure to suppress the basic rights of an unpopular minority. That being so, it makes sense to ask whether that particular comparative judicial advantage is relevant to the case at hand.
. . . .
 SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 1Moreover, there is no reason here to believe that incorporation of the private self-defense right will further any other or broader constitutional objective. We are aware of no argument that gun-control regulations target or are passed with the purpose of targeting [minorities].  Nor will incorporation help to assure equal respect for individuals. Unlike the First Amendment's rights of free speech, free press, assembly, and petition, the private self-defense right does not comprise a necessary part of the democratic process that the Constitution seeks to establish. Unlike the First Amendment's religious protections, the Fourth Amendment's protection against unreasonable searches and seizures, the Fifth and Sixth Amendments' insistence upon fair criminal procedure, and the Eighth Amendment's protection against cruel and unusual punishments, the private self-defense right does not significantly seek to protect individuals who might otherwise suffer unfair or inhumane treatment at the hands of a majority. Unlike the protections offered by many of these same Amendments, it does not involve matters as to which judges possess a comparative expertise, by virtue of their close familiarity with the justice system and its operation. And, unlike the Fifth Amendment's insistence on just compensation, it does not involve a matter where a majority might unfairly seize for itself property belonging to a minority.

 SEQ CHAPTER \h \r 1Finally, incorporation of the right will work a significant disruption in the constitutional allocation of decisionmaking authority, thereby interfering with the Constitution's ability to further its objectives.

First, on any reasonable accounting, the incorporation of the right recognized in Heller would amount to a significant incursion on a traditional and important area of state concern, altering the constitutional relationship between the States and the Federal Government. Private gun regulation is the quintessential exercise of a State's “police power”- i.e., the power to protect the lives, limbs, health, comfort, and quiet of all persons, and the protection of all property within the State, by enacting all kinds of restraints and burdens on both persons and property. . . .
 SEQ CHAPTER \h \r 1Second, determining the constitutionality of a particular state gun law requires finding answers to complex empirically based questions of a kind that legislatures are better able than courts to make . . . .
 SEQ CHAPTER \h \r 1Consider too that countless gun regulations of many shapes and sizes are in place in every State and in many local communities. Does the right to possess weapons for self-defense extend outside the home? To the car? To work? What sort of guns are necessary for self-defense? Handguns? Rifles? Semiautomatic weapons? When is a gun semi-automatic? Where are different kinds of weapons likely needed? Does time-of-day matter? Does the presence of a child in the house matter? Does the presence of a convicted felon in the house matter? Do police need special rules permitting patdowns designed to find guns? When do registration requirements become severe to the point that they amount to an unconstitutional ban? Who can possess guns and of what kind?  Aliens? Prior drug offenders? Prior alcohol abusers? How would the right interact with a state or local government's ability to take special measures during, say, national security emergencies? As the questions suggest, state and local gun regulation can become highly complex, and these are only a few uncertainties that quickly come to mind.
 SEQ CHAPTER \h \r 1The fact is that judges do not know the answers to the kinds of empirically based questions that will often determine the need for particular forms of gun regulation. Nor do they have readily available “tools” for finding and evaluating the technical material submitted by others. . . .  Judges cannot easily make empirically based predictions; they have no way to gather and evaluate the data required to see if such predictions are accurate; and the nature of litigation and concerns about stare decisis further make it difficult for judges to change course if predictions prove inaccurate. Nor can judges rely upon local community views and values when reaching judgments in circumstances where prediction is difficult because the basic facts are unclear or unknown.
At the same time, there is no institutional need to send judges off on this “mission-almost-impossible.” Legislators are able to amass the stuff of actual experience and cull conclusions from it.  They are far better suited than judges to uncover facts and to understand their relevance. And legislators, unlike Article III judges, can be held democratically responsible for their empirically based and value-laden conclusions. We have thus repeatedly affirmed our preference for “legislative not judicial solutions” to this kind of problem, just as we have repeatedly affirmed the Constitution's preference for democratic solutions legislated by those whom the people elect. . . . 
 SEQ CHAPTER \h \r 1Third, the ability of States to reflect local preferences and conditions-both key virtues of federalism-here has particular importance. The incidence of gun ownership varies substantially as between crowded cities and uncongested rural communities, as well as among the different geographic regions of the country. Thus, approximately 60% of adults who live in the relatively sparsely populated Western States of Alaska, Montana, and Wyoming report that their household keeps a gun, while fewer than 15% of adults in the densely populated Eastern States of Rhode Island, New Jersey, and Massachusetts say the same. 

 SEQ CHAPTER \h \r 1Fourth, although incorporation of any right removes decisions from the democratic process, the incorporation of this particular right does so without strong offsetting justification-as the example of Oak Park's handgun ban helps to show. Oak Park decided to ban handguns in 1983, after a local attorney was shot to death with a handgun that his assailant had smuggled into a courtroom in a blanket. A citizens committee spent months gathering information about handguns. It secured 6,000 signatures from community residents in support of a ban. And the village board enacted a ban into law.
Subsequently, at the urging of ban opponents the Board held a community referendum on the matter. The citizens committee argued strongly in favor of the ban. It pointed out that most guns owned in Oak Park were handguns and that handguns were misused more often than citizens used them in self-defense. The ban opponents argued just as strongly to the contrary. The public decided to keep the ban by a vote of 8,031 to 6,368. And since that time, Oak Park now tells us, crime has decreased and the community has seen no accidental handgun deaths. 

Given the empirical and local value-laden nature of the questions that lie at the heart of the issue, why, in a Nation whose Constitution foresees democratic decisionmaking, is it so fundamental a matter as to require taking that power from the people? What is it here that the people did not know? What is it that a judge knows better? 

. . . .

� [Editor’s note:  These opinions have been edited for purposes of space and readability.  Deletions are indicated by ellipses; alterations are indicated by square brackets.  Material deletions are accompanied by explanatory notes.  Citations and footnotes have generally been shortened or omitted without notation.]





PAGE  
1

