Constitutional Law II

Fall 2011

Professor Mike Ramsey

Writing Assignment 4

[Note: This is essay question #1 (of two) from the Fall 2010 final examination.  No specific time limit was imposed, but it counted 1/3 of the grade in a 3-hour examination, and the directions suggested allotting one hour to it.]

Instructions for Writing Assignment No. 4: Answer the question below in a clear, well-organized essay of 1500 words or less.  No research outside of the course materials is expected or permitted (although you may use associated commercial study aids if you wish).  You may take as much time as you like, but under exam conditions a question of this nature would likely be accorded about one hour to complete (as was the case on the 2010 final examination).  
Your essay must be submitted to me, via email or by placing it in my faculty box, prior to noon on Thursday, December 1, 2011.

This is a non-graded, credit/no credit assignment.  I expect everyone to complete it, and I reserve the right to impose substantial penalties, including ultimately a failing grade in the course, for failure to complete it.

[Note: the directions below are from the essay section of the 2010 final examination, and they apply to this assignment as well.]

Your answers should be as specific as possible, including references to the Constitution and cases discussed in class or in the readings.  References to cases should contain explanations of what the case held and how that is relevant, rather than being mere citations.  Some … parts [of the question] may have a “right” and a “wrong” answer; in such cases your grade will depend on your ability to identify the right answer and explain why it is right.  Other parts have been deliberately written so that arguments are available on both sides; in such cases your grade will depend on your ability to identify and explain the contending arguments.  In such cases, be sure to consider fully both sides of the debate.

I appreciate that you may be pressed for time, and thus I do not grade on spelling, grammar, punctuation, etc.  You may use abbreviations if their meaning is evident.  However, I do value clarity of organization and presentation.  In addition, please try to write legibly.  Be advised that I will be frustrated by any writing that I have to struggle to read, and I will disregard anything which I cannot understand after reasonable good faith attempts.

 SEQ CHAPTER \h \r 1…[Y]ou are welcome to ask questions regarding any ambiguity…, although because of time constraints I do not recommend it.  Parts of [the question] may be intentionally ambiguous and invite speculation as to how further factual development might affect the dispute.  If you are troubled by an apparent ambiguity, you should note it in your answer, state clearly how it affects the analysis, and continue.  I will take any such comments into account in grading
Essay question:

In 2010, the City of San Francisco passes an ordinance banning the performance of circumcisions within the City.  Circumcision is a medical procedure performed on boys in which the flap of skin covering the head of the penis is surgically removed, usually (in the United States) done within a few days after birth.  Circumcision is thought to have religious origins and remains important to some religious beliefs, especially Judaism and Islam.  In the United States it is mostly a secular practice which apparently became common in the general population around 1900 for reasons that remain somewhat unclear but seem to be related to (mistaken) beliefs about health benefits.  During the twentieth century about 70% of baby boys in the United States were circumcised each year; the percentage has declined somewhat in the recent decade.  Worldwide, the figure is about 30 percent, with rates in Europe being quite low (especially since most European national health care systems do not cover the cost).  A few countries forbid the procedure.
In 1999 the prestigious American Medical Association (“AMA”), after extensive study, released a report stating that it did not recommend circumcision for health-related reasons, noting that although the risks associated with the procedure were minimal no health benefits could be established.  However, in 2007 the World Health Organization (a United Nations entity) (“WHO”) found that circumcision appeared to have “significant” benefits in reducing the spread of AIDS and perhaps other sexually-transmitted diseases.  The AMA has not changed its position since the WHO report.  A survey of medical practice in the United States in 2010 found that doctors follow various approaches in counseling new parents with regard to circumcision.

Especially after the AMA report, human rights organizations began raising ethical concerns about circumcision, including that it was extremely painful, that it inflicted psychological trauma on babies (even, it was claimed, akin to post-traumatic stress syndrome) and that it interfered with the building of trust between the mother and baby.  Scientific support for these positions was scattered and inconclusive. Human rights groups also argued that the decision to circumcise or not rightfully belonged to the boy, leading to protests under the banner “His body, his right, let him decide!” The human rights arguments made a strong impression on the San Francisco City Council, leading to the 2010 ban.  The ban contains exceptions for medical necessity (a rarity) and for religious beliefs.

Jim and Gloria Callman are a married couple living in San Francisco who are expecting a baby boy Tyler and want to have him circumcised.  They are not religious and do not fall under the exceptions to the city ordinance.  They are somewhat persuaded by the new medical evidence in favor of circumcision, but really they want their boy to “look like most other boys.”  They could have the circumcision performed in another city, but they have great trust in their family doctor, who works only out of an office in San Francisco.  Thus, the Callmans wish to challenge the City ordinance as a violation of their constitutional rights.  Discuss their best arguments and the City’s likely responses.
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