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Good afternoon, and thanks to Dean Kevin Cole and the University of San Diego Law School for encouraging a discussion of a difficult and important issue on which strong opinions have been voiced on both sides.  Without entering into the policy debates, today I would like to briefly make the case that the Constitution’s text plainly grants birthright citizenship to the children of illegal aliens born in the United States.

I.


As an initial mater, on any constitutional question – but especially one with little Supreme Court precedent – it’s important to set forth how one is approaching constitutional interpretation.  I understand that, in asking “what does the Constitution’s text require?” we are asking what do the Constitution’s words and phrases mean, in the context in which they were written?  Others may have a different view of what constitutional interpretation entails, but I shall proceed on this understanding.

II.


We should therefore first look at the Constitution’s text.  The Fourteenth Amendment grants U.S. citizenship, without further qualification, to “All persons born … in the United States and subject to the jurisdiction thereof.”  The children in question here are obviously “born in the United States,” so the issue is whether they are “subject to the jurisdiction thereof” (that is, of the United States).
III.


At first glance this phrase may seem odd, because – especially as lawyers – we are used to associating “jurisdiction” with courts.  What does it mean to be under the jurisdiction, not of a particular court, but of a nation?


However, if we look at the way the relevant language was used in the nineteenth century, when the Amendment was adopted, it becomes clear that “jurisdiction” referred not just to the power of courts, but the power of nations.  It meant, in effect, sovereign authority.


According to the 1865 edition of Noah Webster’s Dictionary, jurisdiction as applied to nations meant “the power of governing or legislating,” “the power or right of exercising authority” or “the limit within which power may be exercised.”  Another mid-nineteenth-century dictionary defined jurisdiction as “legal authority; extent of power.”


These definitions reflect the international law of sovereignty, which in the nineteenth century used “jurisdiction” to mean the scope of a sovereign’s authority.  (Indeed, international law today still uses “jurisdiction” in this way, referring to a nation’s “prescriptive jurisdiction” to mean that nation’s sovereign authority to govern rights and duties through lawmaking.)  Thus “subject to the jurisdiction” of the United States meant (and in modern international law still means) under the United States’ sovereign authority.


In the nineteenth century, a nation’s sovereign authority was closely linked to territory.  A sovereign had almost complete authority over every person and thing within its territory, but authority over almost nothing outside its territory except the actions of its own citizens.


These principles are set forth in the great nineteenth-century U.S. Supreme Court case McFadden v. Schooner Exchange, in which Chief Justice Marshall explained the concept of foreign sovereign immunity.  Marshall began: “The jurisdiction of the nation within its own territory is necessarily absolute …”   As a result, he said, aliens are not “exempt from the jurisdiction of the country in which they are found.”  Rather, “when private individuals of one nation spread themselves through another as business or caprice may direct … they are amenable to the jurisdiction of that country.”

Marshall identified three exceptions to this rule: foreign rulers themselves and their property, foreign diplomats, and foreign military forces.  These, he said, even when coming within the sovereign’s territory, are not “within the jurisdiction of the sovereign” and thus are immune from local laws and local adjudication.  Thus, for example, it has long been understood in international law that foreign diplomats are not governed by the local laws of the country to which they are sent.

“Subject to the jurisdiction [of the United States]” therefore had a clear meaning and scope in nineteenth-century discourse: it meant subject to U.S. sovereign authority, and it included all persons in U.S. territory with the narrow exceptions described in Schooner Exchange.

IV.


This meaning of “jurisdiction” is fully reflected in the Fourteenth Amendment’s drafting history.  First, its drafters repeatedly identified an exception for foreign diplomats, saying that their children would not have birthright citizenship under the proposed Amendment because they were, as Schooner Exchange said, not subject to U.S. jurisdiction under international law.


Second, the drafters said that many Native Americans wouldn’t be covered by the Amendment because they were outside U.S. sovereign authority – either by the terms of treaties recognizing native tribal sovereignty or because they lived in the unsettled West and were, in effect, at war with the United States.  (Marshall had not discussed the status of native tribes in Schooner Exchange, but the drafters’ view of their status is entirely consistent with Marshall’s use of “jurisdiction” to mean “sovereign authority”).

Third, opponents of the citizenship clause objected that, while its main point was to assure citizenship for freed slaves, its broad language would give citizenship to children of alien Chinese immigrants on the West Coast.  The provision’s supporters did not deny this result – rather, they expressly acknowledged it.  Senator Cowan, for example, objected that “the child of the Chinese immigrant in California is born a citizen” under the proposed clause.  California Senator Conness, a supporter of the clause, similarly said “The proposal before us … relates in that regard to the children begotten of Chinese parents in California, and it is proposed that they shall be citizens. … I am in favor.”


And indeed the U.S. Supreme Court a number of years later, in United States v. Wong Kim Ark in 1898, decided this exact question, holding that the U.S.-born child of Chinese parents was a U.S. citizen.  The Court relied expressly on its previous decision in Schooner Exchange to hold that aliens within U.S. territory, other than diplomats, were “amenable to the jurisdiction of the United States” – that is, under the sovereign authority of the United States – and thus their children were encompassed by the citizenship clause.

V.


It is true that Wong Kim Ark did not decide the case of children of illegal immigrants, and indeed the Fourteenth Amendment’s drafters likely didn’t contemplate it, because the was essentially no federal immigration law at the time, and thus (for federal purposes anyway) effectively no illegal immigrants.  
But it seems impossible to read their language not to include the children of illegal aliens.  Those children (and their parents) are entirely within the sovereign authority of the United States.  U.S. laws govern them, U.S. officials may enforce laws against them, and they may be brought into U.S. courts.  In all relevant respects they are like the children of legal immigrants, and wholly unlike the children of diplomats that the “subject to the jurisdiction” language was understood to exclude.

VI.


As a result, the Constitution’s language seems quite clear.  Anyone born in the United States and under U.S. sovereign power is a citizen.  The children of illegal aliens are obviously under U.S. sovereign authority.  There is no way to read the language of the citizenship clause, at it was written and understood when adopted, to exclude them from birthright citizenship.
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� Note:  in the course of today’s debate it was suggested that the citizenship clause should be read to extend birthright citizenship only to persons subject to the exclusive jurisdiction of the United States.  This reading likely would exclude the children of illegal aliens, because they are probably birthright citizens of their parents’ home country (most countries, including the United States, provide for automatic citizenship for the children of citizens born abroad).  And as stated in Schooner Exchange, even under nineteenth-century views of territorial sovereignty a nation’s sovereign authority extended (non-exclusively) to its citizens abroad.  But this suggestion confronts two insuperable difficulties.  First, the children of legal immigrants were also not subject to the exclusive jurisdiction of the United States, for the same reason.  Yet it is clear from the drafting history that the vast majority of drafters – supporters and opponents – understood the clause to give citizenship to the children of legal immigrants, as the Court later held in Wong Kim Ark.  Second, and perhaps more importantly for a textual reading of the Constitution, the word “exclusive” does not appear in the citizenship clause, and readings that add it are not interpretations of the text, but amendments to it.
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