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This presentation considers the difficulties of generating global international law to provide specific solutions to worldwide problems.  The Copenhagen conference, as well as related efforts in international environmental law, was an attempt to use international law to respond to the threat of climate change.  Its failure – or at least, the failure of its international law component – provides an opportunity to reflect on why it is difficult to achieve such solutions through international law.

I.  Overview of International Law:  Two basic sources.


A.  Customary International Law.  Customary international law (CIL) is unwritten law common to all (or at least most) nations, arising from their consent.  Depending on one’s theory, that consent may need to be manifested in actual practice, or it may arise from diplomatic statements, etc.  Diplomatic immunity, although now codified in written agreements, historically was an example of customary law based on nations’ longstanding reciprocal practice of not applying their laws to foreign diplomats.  In addition, some people believe that CIL may have an element of natural law, or law not based on nations’ consent, but the theories of the derivation of this sort of law are contested.


B.  Treaties.  This category broadly includes all written agreements among nations that are intended to be binding.  Multilateral treaties – which are the ones designed to address global problems – have large numbers of countries as signatories; their intent is to gain the acceptance of essentially all nations of the world (as in the case of the United Nations Charter).

II.  Difficulties in Generating Problem-Solving International Law – The International Perspective


A.  CIL is a poor vehicle for progressive problem solving:


i.  The actual specific and longstanding practice of states is unlikely to reflect a consensus way to solve a difficult problem (especially a new problem) such as climate change: if it did, the problem would not be perceived as difficult.  Rather, CIL tends to affirm the way nations currently behave.


ii.  While states may agree on abstract principles, such agreement does not readily translate into practical legal rules.  (This problem is compounded for principles said to rest on natural law, for in that situation there will not be consensus even on abstract principles).  For example, there is abstract consensus against wars of aggression, but except in the unusual case (e.g., Iraq’s 1990 invasion of Kuwait) there is little agreement on how specifically to identify a war as a war of aggression; essentially all wars are claimed to be wars of self-defense.  As a result, we may say that there is an international rule against wars of aggression, but this is not really a problem-solving rule (since wars persist).



iii.  Thus, while some authorities may claim to identify CIL rules in support of climate change solutions, it is unlikely that in fact there is sufficient consensus on particular remedies to support a CIL rule specific enough to achieve problem-solving status.  The existence of consensus at an abstract level that climate change is a problem and that countries are obligated to take measures against it is not sufficient.  The lack of consensus on specifics at the Copenhagen conference confirms this difficulty.


B.  Multilateral Treaties face similar difficulties.



i.  Precisely because of the difficulty of generating informal consensus on specific solutions, the Copenhagen conference was conceived as a way to reach formal agreement through a multilateral treaty.  But this approach faces similar difficulties: while nations might be able to agree on open-ended abstract treaty language, or language that leaves considerable discretion to each signatory as to when and how to respond to climate change, a problem-solving legal instrument requires conversion of abstract principles into practical rules (else it remains an abstraction rather than a solution).



ii.  In bilateral negotiations, or negotiations among a small number of parties, it may be the case that bargains can be achieved that lead to agreement on specific outcomes, based on mutual concessions.  As the Copenhagen conference illustrated, however, it is extremely difficult to achieve mutual concessions among a large number of diverse interests, even if they share abstract principles.



iii.  One might offer the World Trade Organization (WTO) as a counterexample.  It is true that the WTO represents a problem-solving multilateral treaty regime (that is, it is directed to a difficult global problem, the profusion of trade barriers, and it provides widespread agreement at a specific, non-abstract level that tangibly reduces the problem).  However, it is important to note that (a) initially the WTO was negotiated among a relatively small number of industrialized nations with similar interests and offered on a take-it-or-leave-it basis to most other nations; and (b) the WTO has run into increasing difficulties, leading to an apparent breakdown in further refinement or extension of the agreement, as it has become the subject of truly worldwide negotiations among a large number of diverse interests.
III.  Difficulties in Generating Problem-Solving International Law – U.S. Complications


A.  The U.S. constitutional system poses additional difficulties from a U.S. perspective.


B.  CIL has an uneasy and ill-defined relationship in theory with U.S. domestic law; as a practical matter, there is little way to enforce CIL rules directly as U.S. law.  Thus any consensus that requires material change in the U.S. domestic legal regime will need to come through a treaty or similar instrument.


C.  Under Article II, Section 2 of the U.S. Constitution, treaties require the consent of two-thirds of the Senate.  Even with an extremely lopsided political divide, such as we have today, that requirement necessitates bipartisan approval.  Given U.S. voting patterns, there is no serious prospect that a single party could achieve that margin.  In any event, the U.S. President simply does not have the power to commit the nation to a treaty, which compounds the difficulty of negotiating a multilateral treaty involving multiple concessions to diverse interests.

D.  The requirements for supermajority treaty approval can be circumvented in some circumstances, but these possible circumventions do not seem helpful here.  
i.  “Congressional-executive agreements” have been used for trade deals such as
NAFTA; these have been approved by only a majority of the House and of the Senate.  However, these have generally not been extended to arrangements that require substantial change in internal domestic law, as a climate change agreement would, and indeed they have not commonly been extended beyond trade agreements.  Moreover, given the way the filibuster is currently wielded in the Senate, they only reduce the supermajority vote requirement from 66 (two-thirds) to 60.  
ii.  In particular situations, “sole executive agreements” (that is, agreements

concluded by the President alone) have been recognized as valid.  However, these agreements are thought to raise serious constitutional concerns if allowed broad scope and to the extent they make changes to U.S. domestic law (because they would allow the President to be a unilateral lawmaker), and they have been recognized in only narrowly confined areas such as claims settlement agreements.  It’s unlikely that anything as ambitious as a climate change agreement could be accepted as a sole executive agreement.


E.  As a result, there would be serious doubt, even if the President achieved an agreement in Copenhagen, whether it could be adopted into U.S. law.  This well-known fact surely implicated other nations’ willingness to negotiate seriously.

IV.  Conclusion


A.  For the above reasons, global international law faces difficulty as a comprehensive problem-solving mechanism (although of course it has other important uses).


B.  At least two lessons seem to be indicated for the U.S.



i.  Climate change solutions (and other global solutions) begin at home:  the U.S. needs to know what measures it is willing to accept, because the President needs to be able to make promises Congress is willing to deliver.  One error of the U.S. approach to the Copenhagen conference was a failure to build a domestic lawmaking consensus.



ii.  Modest agreements with a small number of nations may stand a better chance of success.  The President’s ultimate approach at the Copenhagen conference – seeking a deal with a small group of high-emitting countries – incorporated some of this lesson (although various dynamics, including a prior commitment to multilateralism and lack of domestic support, prevented a binding deal from being reached).  The current U.S. approach to reducing trade barriers – which emphasizes specific modest agreements with individual countries or small groups of countries, rather than a comprehensive agreement through the WTO – may be a useful model.
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