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Supplemental Reading #1 – Legislative Power

Read the following five cases and answer the following:


A.  Are Clinton v. City of New York and Whitman v. American Trucking Association consistent with each other?  How do they relate to the decisions in Chadha and Bowsher?


B.  Are Myers, Humphrey’s and Buckley consistent with each other?  How do they relate to the decisions in Bowsher and Morrison?
1.  Clinton v. City of New York, 524 U.S. 417 (1998).
The Line Item Veto Act gave the President authority to cancel individual expenditures enacted by Congress in larger spending bills, if the President determined that the cancellation would reduce the budget deficit, not impair essential functions and not harm the national interest.  Congress could then override the cancellation by additional legislation.  President Clinton exercised this authority to cancel spending benefiting the City of New York, which sued to invalidate the Act.  The U.S. Supreme Court sided with the City. 

Justice John Paul Stevens for the majority:

In both legal and practical effect, the President has amended two Acts of Congress by repealing a portion of each. ([R]epeal of statutes, no less than enactment, must conform with Art. I.(  [Chadha].   There is no provision in the Constitution that authorizes the President to enact, to amend, or to repeal statutes. Both Article I and Article II assign responsibilities to the President that directly relate to the lawmaking process, but neither addresses the issue presented by these cases. . . .

There are important difference between the President(s (return( of a bill pursuant to Article I, Sec. 7, and the exercise of the President(s cancellation authority pursuant to the Line Item Veto Act.  The constitutional return takes place before the bill becomes law; the statutory cancellation occurs after the bill becomes law.  The constitutional return is of the entire bill; the statutory cancellation is of only a part.  Although the Constitution expressly authorizes the President to play a role in the process of enacting statutes, it is silent on the subject of unilateral Presidential action that either repeals or amends parts of duly enacted statutes.

There are powerful reasons for construing constitutional silence on this profoundly important issue as equivalent to an express prohibition.  The procedures governing the enactment of statutes set forth in the text of Article I were the product of the great debates and compromises that produced the Constitution itself.  . . . .   What has emerged . . . from the President(s exercise of this statutory cancellation powers, however, are truncated versions of the two bills that passed both Houses of Congress.  They are not the product of the finely wrought procedure that the Framers designed. . . . 




Justice Anthony Kennedy, concurring:

I write to respond to [the suggestion] that the statute does not threaten the liberties of individual citizens, a point on which I disagree.  The argument is related to [the idea] that [the Court(s] role is lessened here because the two political branches are adjusting their own powers between themselves.  To say the political branches have a somewhat free hand to reallocate their own authority would seem to require acceptance of two premises: first, that the public good demands it, and second, that liberty is not at risk. The former premise is inadmissible. The Constitution(s structure requires a stability which transcends the convenience of the moment. The latter premise, too, is flawed. Liberty is always at stake when one or more of the branches seek to transgress the separation of powers.

Separation of powers was designed to implement a fundamental insight: Concentration of power in the hands of a single branch is a threat to liberty. The Federalist states the axiom in these explicit terms: (The accumulation of all powers, legislative, executive, and judiciary, in the same hands . . . may justly be pronounced the very definition of tyranny.( [James Madison, The Federalist No. 47]. So convinced were the Framers that liberty of the person inheres in structure that at first they did not consider a Bill of Rights necessary.

In recent years, perhaps, we have come to think of liberty as defined by that word in the Fifth and Fourteenth Amendments and as illuminated by the other provisions of the Bill of Rights. The conception of liberty embraced by the Framers was not so confined. They used the principles of separation of powers and federalism to secure liberty in the fundamental political sense of the term, quite in addition to the idea of freedom from intrusive governmental acts. The idea and the promise were that when the people delegate some degree of control to a remote central authority, one branch of government ought not possess the power to shape their destiny without a sufficient check from the other two. In this vision, liberty demands limits on the ability of any one branch to influence basic political decisions. . . . 

Justice Antonin Scalia, dissenting:

Article I, Section 7 . . .  no more categorically prohibits the Executive reduction of congressional dispositions in the course of implementing statutes that authorize such reduction, than it categorically prohibits the Executive augmentation of congressional dispositions in the course of implementing statutes that authorize such augmentation ( generally known as substantive rulemaking.  There are, to be sure, limits upon the former just as there are limits upon the latter ( and I am prepared to acknowledge that the limits upon the former may be much more severe. Those limits are established, however, not by some categorical prohibition of Art. I, ( 7, . . . but by what has come to be known as the doctrine of unconstitutional delegation of legislative authority: When authorized Executive reduction or augmentation is allowed to go too far, it usurps the nondelegable function of Congress and violates the separation of powers.  

[T]here is not a dime(s worth of difference between Congress(s authorizing the President to cancel a spending item, and Congress(s authorizing money to be spent on a particular item at the President(s discretion.  And the latter has been done since the Founding of the Nation. . . . 

The short of the matter is this: Had the Line Item Veto Act authorized the President to (decline to spend( any item of spending contained in the Balanced Budget Act of 1997, there is not the slightest doubt that authorization would have been constitutional. What the Line Item Veto Act does instead ( authorizing the President to (cancel( an item of spending ( is technically different. But the technical difference does not relate to the technicalities of the Presentment Clause, which have been fully complied with; and the doctrine of unconstitutional delegation, which is at issue here, is preeminently not a doctrine of technicalities. The title of the Line Item Veto Act, which was perhaps designed to simplify for public comprehension, or perhaps merely to comply with the terms of a campaign pledge, has succeeded in faking out the Supreme Court. . . . 

_________________________________

2.  Whitman v. American Trucking Association, Inc., 531 U.S. 457 (2001).

The Clean Air Act directed the Environmental Protection Agency (EPA) to set air pollution standards (to protect public health  . . . with an adequate margin of safety.(  The EPA is an agency controlled by the President, in the sense that the President can direct and remove the head of the EPA.  Pursuant to this authority, the EPA established emission standards, which were challenged by the American Trucking Association as being improper lawmaking by an executive agency.  The U.S. Supreme Court unanimously sided with the EPA.

Justice Antonin Scalia, for the majority:

In a delegation challenge, the constitutional question is whether the statute has delegated legislative power to the agency.  Article I, (1, of the Constitution vests ([a]ll legislative Powers herein granted . . . in a Congress of the United States.( This text permits no delegation of those powers, and so we repeatedly have said that when Congress confers decisionmaking authority upon agencies Congress must (lay down by legislative act an intelligible principle to which the person or body authorized to [act] is directed to conform.(
The scope of discretion [the Act] allows is in fact well within the outer limits of our nondelegation precedents. In the history of the Court we have found the requisite (intelligible principle( lacking in only two statutes, one of which provided literally no guidance for the exercise of discretion, and the other of which conferred authority to regulate the entire economy on the basis of no more precise a standard than stimulating the economy by assuring (fair competition.( See Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495  (1935).  . . . . [W]e have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law.  . . . .  A certain degree of discretion, and thus of lawmaking, inheres in most executive or judicial action.  . . . .  Section 109(b)(1) of the [Act], which . . . we interpret as requiring the EPA to set air quality standards at the level that is (requisite,( that is, not lower or higher than is necessary ( to protect the public health with an adequate margin of safety, fits comfortably within the scope of discretion permitted by our precedent.

Justice Clarence Thomas, concurring:

The parties [to this case have] . . . wrangled over constitutional doctrine with barely a nod to the text of the Constitution. Although this Court since 1928 has treated the (intelligible principle( requirement as the only constitutional limit on congressional grants of power to administrative agencies, . . . the Constitution does not speak of (intelligible principles.( Rather, it speaks in much simpler terms: (All legislative Powers herein granted shall be vested in a Congress.(  U.S. Const., Art. 1, ( 1(emphasis added).  I am not convinced that the intelligible principle doctrine serves to prevent all cessions of legislative power. I believe that there are cases in which the principle is intelligible and yet the significance of the delegated decision is simply too great for the decision to be called anything other than (legislative.(
As it is, none of the parties . . . has examined the text of the Constitution or asked us to reconsider our precedents on cessions of legislative power. On a future day, however, I would be willing to address the question whether our delegation jurisprudence has strayed too far from our Founders( understanding of separation of powers.

_______________________________

3.  Myers v. United States, 272 U.S. 52 (1926).

An Act providing for the offices of regional postmasters provided, among other things, for four-year terms for postmasters, with removal for cause by the President with the consent of the Senate.  Frank Myers was appointed postmaster by President Woodrow Wilson.  After Warren Harding succeeded Wilson as President, Harding directed Myers to be removed from office.  Myers subsequently sued for back pay, claiming his removal violated the Act.  The Supreme Court found the statute unconstitutional in large part on the basis of the Decision of 1789.

Chief Justice (and former President) William Howard Taft, for the majority:

The vesting of the executive power in the President was essentially a grant of the power to execute the laws. But the President alone and unaided could not execute the laws. He must execute them by the assistance of subordinates. . . .  As he is charged specifically to take care that they be faithfully executed, the reasonable implication, even in the absence of express words, was that as part of his executive power he should select those who were to act for him under his direction in the execution of the laws. The further implication must be, in the absence of any express limitation respecting removals, that as his selection of administrative officers is essential to the execution of the laws by him, so must be his power of removing those for whom he cannot continue to be responsible.  It was urged [in the 1789 debates] that the natural meaning of the term (executive power( granted the President included the appointment and removal of executive subordinates. If such appointments and removals were not an exercise of the executive power, what were they? They certainly were not the exercise of legislative or judicial power in government as usually understood.

Justice Oliver Wendell Holmes, dissenting:

We have to deal with an office that owes its existence to Congress and that Congress may abolish tomorrow.  . . . .  With such power over its own creation, I have no more trouble in believing that Congress has power to prescribe a term of life for it free from any interference than I have in accepting the undoubted power of Congress to decree its end.









[Justice Louis Brandeis dissented largely on the ground that postmasters were inferior offices distinct from, for example, the Secretary of War.  He also extensively disputed Taft(s reading of the constitutional history, including the Decision of 1789.]
_____________________________
4.  Humphrey(s Executor v. United States, 295 U.S. 602 (1935).

Congress passed a statute creating the Federal Trade Commission (FTC), which had power to establish commercial regulations, chiefly related to monopolistic and other unfair trade practices, and to bring enforcement actions.  FTC Commissioners were appointed for a fixed term and could not be removed except for cause.  William Humphrey was appointed to the FTC by President Hoover.  Franklin Roosevelt, after succeeding Hoover as President, ordered Humphrey removed from the FTC, not on the basis of any malfeasance but because he wanted to make his own appointments.  Humphrey objected, but died while the dispute was pending.  The executor of his estate brought suit against the United States for back pay, contending that Humphrey was wrongfully terminated.  The Supreme Court, in a unanimous opinion by Justice Sutherland, ruled for Humphrey(s executor, upholding the FTC statute against a challenge based on Myers:

To support its contention that the removal provision of section 1. . . is an unconstitutional interference with the executive power of the President, the government(s chief reliance is [Myers]. That case has been so recently decided, and the prevailing and dissenting opinions so fully review the general subject of the power of executive removal, that further discussion would add little of value to the wealth of material there collected. These opinions examine at length the historical, legislative, and judicial data bearing upon the question, beginning with what is called (the decision of 1789( in the first Congress and coming down almost to the day when the opinions were delivered. They occupy 243 pages of the volume in which they are printed. Nevertheless, the narrow point actually decided was only that the President had power to remove a postmaster of the first class, without the advice and consent of the Senate as required by act of Congress. In the course of the opinion of the court, expressions occur which tend to sustain the government(s contention, but these are beyond the point involved and, therefore, do not come within the rule of stare decisis. In so far as they are out of harmony with the views here set forth, these expressions are disapproved.

The office of a postmaster is so essentially unlike the office now involved that the decision in the Myers Case cannot be accepted as controlling our decision here.  A postmaster is an executive officer restricted to the performance of executive functions.  He is charged with no duty at all related to either the legislative or judicial power. The actual decision in the Myers Case finds support in the theory that such an officer is merely one of the units in the executive department and, hence, inherently subject to the exclusive and illimitable power of removal by the Chief Executive, whose subordinate and aid he is. Putting aside dicta, which may be followed if sufficiently persuasive but which are not controlling, the necessary reach of the decision goes far enough to include all purely executive officers. It goes no farther; much less does it include an officer who occupies no place in the executive department and who exercises no part of the executive power vested by the Constitution in the President.



The Federal Trade Commission is an administrative body created by Congress to carry into effect legislative policies embodied in the statute in accordance with the legislative standard therein prescribed, and to perform other specified duties as a legislative or as a judicial aid. Such a body cannot in any proper sense be characterized as an arm or an eye of the executive. Its duties are performed without executive leave and, in the contemplation of the statute, must be free from executive control. In administering the provisions of the statute in respect of (unfair methods of competition,( that is to say, in filling in and administering the details embodied by that general standard, the commission acts in part quasi legislatively and in part quasi judicially. In making investigations and reports thereon for the information of Congress under section 6, in aid of the legislative power, it acts as a legislative agency. Under section 7 . . . it acts as an agency of the judiciary. To the extent that it exercises any executive function, as distinguished from executive power in the constitutional sense, it does so in the discharge and effectuation of its quasi legislative or quasi judicial powers, or as an agency of the legislative or judicial departments of the government

. . . . [The] authority of Congress, in creating quasi-legislative or quasi-judicial agencies, to require them to act in discharge of their duties independently of executive control, cannot well be doubted; and that authority includes, as an appropriate incident, power to fix the period during which they shall continue in office, and to forbid their removal except for cause in the meantime.  For it is quite evident that one who holds his office only during the pleasure of another, cannot be depended upon to maintain an attitude of independence against the latter(s will.

The fundamental necessity of maintaining each of the three general departments of government entirely free from the control or coercive influence, direct or indirect, of either of the others, has often been stressed and is hardly open to serious question. . . . The power of removal here claimed for the President falls within this principle, since its coercive influence threatens the independence of a commission, which is not only wholly disconnected from the executive department, . . . but which was created by Congress as a means of carrying into operation legislative and judicial powers, and as an agency of the legislative and judicial departments.

In the light of the question now under consideration, we have re-examined the precedents referred to in the Myers Case, and find nothing in them to justify a conclusion contrary to that which we have reached. The so-called (decision of 1789( had relation to a bill proposed by Mr. Madison to establish an executive Department of Foreign Affairs. The bill provided that the principal officer was (to be removable from office by the President of the United States.( This clause was changed to read (whenever the principal officer shall be removed from office by the President of the United States,( certain things should follow, thereby, in connection with the debates, recognizing and confirming, as the court thought in the Myers Case, the sole power of the President in the matter. We shall not discuss the subject further, since it is so fully covered by the opinions in the Myers Case, except to say that the office under consideration by Congress was not only purely executive, but the officer one who was responsible to the President, and to him alone, in a very definite sense. A reading of the debates shows that the President's illimitable power of removal was not considered in respect of other than executive officers. . . . 

_______________________________

5.  Buckley v. Valeo, 424 U.S. 1 (1976).
Congress passed a statute creating the Federal Election Commission (FEC), whose Commissioners were to be appointed as follows: two by the President, two by the Speaker of the House, and two by the President pro tempore of the Senate.  The Supreme Court, in a per curiam opinion that was unanimous on this point, invalidated this part of the statute under the appointments clause:

[A]ny appointee exercising significant authority pursuant to the laws of the United States is an Officer of the United States and must therefore be appointed in the manner prescribed by [the Appointments Clause].  While the second part of the clause authorizes Congress to vest the appointment of the officers described in that part in (the Courts of Law, or in the Heads of Departments,( neither the Speaker of the House nor the President pro tempore of the Senate comes within this language.

[The] position that because Congress has been given explicit and plenary authority to regulate a field of activity, it must therefore have the power to appoint those who are to administer the regulatory statute is both novel and contrary to the language of the Appointments Clause [which] controls the appointment of members of a typical administrative agency . . . .

_____________________________________
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